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1.0 Introduction

This document sets out the written reasons for my determination of the livestock capacity and
type in a deemed permit request under the Agricuitural Operation Practices Act (AOPA). The
subject of the determination is a beef operation at SE 17-15-15 W4 M (This quarter section will
be referred to as “the site” or the “Tateson Operation”). This site is roughly 4 km southeast of
the Hamlet of Scandia, Alberta, on the north side of Highway 530, in the County of Newell. The
process of ascertaining existence of a deemed permit, and the capacity under that permit, is
known commonly as a “grandfathering” determination.

Under section 11(5) of the Administration Procedures Regulation under AOPA, after completing
a grandfathering investigation, an inspector is required to issue a decision report. This is the
decision report relating to the deemed status and capacity of the facilities at this operation.

The operation does not hold any municipal development permits or NRCB permits. Under
section 18.1(1)(a) of AOPA, confined feeding operations (CFQ'’s) that existed (even without a
municipal development permit) on January 1, 2002, are grandfathered.

It is therefore necessary for me to determine:

a) Was there a “confined feeding operation (CFQ)” on this site on January 1, 2002?

b) Was the CFO above the permitting livestock threshold numbers under AOPA on
January 1, 20027

c) If so, what was the footprint on January 1, 20027

d) What were the structures on January 1, 20027 How were the structures being used?

e) What category(ies) and type(s) of livestock was the CFO confining and feeding, or
permitted to confine and feed? What livestock numbers were being held for each type of
livestock?

f) What was the capacity of the enclosures to confine livestock on January 1, 20027 Is the
capacity claimed by the operator within a reasonable range of the physical capacity on
January 1, 20027

On June 7, 2023, Justin Tateson sent the NRCB a signed NRCB grandfathering determination
request form (Appendix A) for his beef operation. Justin Tateson indicated on the
Grandfathering Request Form the claimed grandfathered livestock capacity for the site was
2,500 beef finishers on January 1, 2002. The current owner of this cattle operation is Justin
Tateson. For simplicity the overall cattle operation will be referred to in this decision as the
“Tateson Operation”, unless otherwise noted. However, on January 1, 2002, Harley Tateson,
Justin’s father, was the owner and operator of the Tateson Operation. Justin Tateson took
control of the operation in 2017 and requested the grandfathering determination and, as such,
Justin Tateson was our main contact throughout the grandfathering process. My choice to use
first names at various times is not intended as informality or to show a lack of respect, but
simply to distinguish one Mr. Tateson from the other.

For the reasons that follow, | concluded that under section 18.1 of AOPA, the CFO at
SE-17-15-15-W4, currently owned by Justin Tateson has a deemed approval with the capacity
of 1,300 beef finishers. The CFO has not been abandoned and the deemed NRCB permit under
AOPA is still valid today.

To ensure transparency with AOPA and consistent decision-making, a complete and thorough

investigation was conducted to address the questions listed above, ensuring that all relevant
aspects of the operation were considered in making a formal grandfathering determination. The
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NRCB is mindful of the direction from the Court of Queen’s Bench of Alberta in 2012, when the
Court overturned an NRCB grandfathering determination on the basis that the investigation was
unfair for not being thorough enough. In that case, the Court noted that an inspector had failed
to follow up with a witness (Unland v Natural Resources Conservation Board, 2012 ABQB 501).

In the NRCB's experience, the length of time to complete a grandfathering investigation,
determination, and decision report has become more complex with the passage of time. The
completion time also varies greatly from site to site. Each site brings different amounts,
accuracy, and usefulness of evidence. Grandfathering decisions have taken around a year to
complete depending on the complexity of the site and evidence, and on an inspector’s workload.
Grandfathering determinations of feedlots are particularly labour-and time-intensive, as this
Tateson Operation grandfathering determination demonstrates. There being no municipal
development permit issued before 2002, the challenging issue of whether the Tateson
Operation was a confined feeding operation or a seasonal feeding and bedding site in 2002 was
critical.

The Grandfathering Request was filed in June 2023, with this decision being issued in January
2025. Notice was published, along with letters to neighbours, in July 2023. It took several
months to prepare the interviews, schedule the interviews with Justin Tateson and Harley
Tateson, conduct the interviews, and provide them with the opportunity to review the recordings
of their interviews and offer further evidence. These two interviews were also professionally
transcribed. It also took time to arrange interviews with some of the neighbours.

As noted in section 2.3 of NRCB Operational Policy 2023-1: Grandfathering (Deemed Permit),
(all policies are located on the NRCB website at https://www.nrcb.ca) the onus to establish the
claimed deemed capacity is upon the operator, not upon the inspector. If the burden is not met,
the operation will not be grandfathered. NRCB inspectors take care to properly consider all the
evidence that an operator might bring to support a grandfathered claim, as well as relevant
evidence from other sources. In this case, the request was accompanied by a large volume of
documentary evidence, which required careful study to determine what was relevant. Other
documentary evidence came to my attention over several months, from different sources, partly
as a result of public notice. | inquired with Homestead Photography, Livestock Identification
Services (LIS), and the County of Newell to understand their records. For a fulsome
investigation, | prepared interviews with several neighbours. | also conducted lengthy interviews
with Justin and Harley Tateson, which required hours of consideration and transcription to tease
out relevant and reliable information.

During the time to process this grandfathering determination, the NRCB has not enforced any
restrictions on the Tateson Operation.

2.0 Context and process

21 Legal context

Under section 18.1(1)(a) of the Agricultural Operation Practices Act (AOPA), the owner or
operator of a confined feeding operation that existed on January 1, 2002, for which a
development permit was not issued by the municipality is deemed to have been issued a permit
under AOPA. The capacity allowed by a deemed permit is the capacity of the enclosures to
confine livestock at the CFO on January 1, 2002 - section 18.1(2)(a) of AOPA.

In the case of a deemed approval, the term “capacity” refers to the maximum number of
livestock allowed by a CFO's deemed permit as determined under section 18.1(2) of AOPA.
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The question of whether there was a “confined feeding operation” on this site on January 1,
2002, may turn on the definition of “CFO” in AOPA. In AOPA, “confined feeding operation” is a
defined term in section 1(b.6):

“confined feeding operation” means fenced or enclosed land or buildings where
livestock are confined for the purpose of growing, sustaining, finishing or
breeding by means other than grazing and any other building or structure directly
related to that purpose but does not include ... livestock seasonal feeding and

bedding sites....

To be grandfathered, a CFO must have been at or above AOPA livestock threshold numbers on
January 1, 2002. The Part 2 Matters Regulation under AOPA identifies the threshold to require
a permit for beef cows/finishers is 150 animals for a registration and 350 animals for an
approval.

The Administrative Procedures Regulation under AOPA sets out the process for investigating
grandfathering claims. Section 11(1) of the Regulation states that:

11(1) At the request of an owner or operator for a determination related to a
deemed permit under section 18.1 of the Act, or in response to a complaint
where a determination of the terms or conditions or existence of a deemed permit
is required, an inspector shall conduct an investigation to determine the capacity
of a confined feeding operation or manure storage facility

A. that was in place on January 1, 2002, or

B. that was constructed pursuant to a development permit issued before

January 1, 2002.

The NRCB has formalized grandfathering decisions by adopting processes set out in section 11
of the Administrative Procedures Regulations under AOPA and through NRCB Operational
Policy 2023-01: Grandfathering (Deemed Permit). These documents provide the framework to
establish the facts and the scope of the grandfathering determination process.

2.2 Standard of proof

Section 11 of the Administrative Procedures Regulation under AOPA states that an inspector
shall conduct an investigation to determine the capacity of a CFO in place on January 1, 2002.
Grandfathering determinations require findings of fact. Whether a CFO existed on January 1,
2002, above threshold, is a question of fact. Similarly, what category and type of livestock, and
what capacity the CFO was feeding on January 1, 2002, are also questions of fact.

If not otherwise specified in the legislation, the standard of proof in a civil administrative
proceeding like this is a “balance of probabilities”—that is, whether a relevant fact is more likely
than not to be true.

2.3 Flexible approach to grandfathering date

Section 18.1 of AOPA focuses on facts as they existed on the precise grandfathering date of
January 1, 2002. However, | generally sought evidence as to the type of livestock and the
livestock capacity at the operation between 2000 and 2004 (See Operational Policy 2023-1:
Grandfathering (Deemed Permit), part 6.0). Considering the operation for two years before and
two years past the January 1, 2002, grandfathering date seemed useful because witnesses
might not remember what occurred on the exact date of January 1, 2002, and documents may
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not have the exact date. Also, considering how an operation functioned over a range of dates
might shed additional light on how the operation functioned on a given day within that range.

In addition, the NRCB generally uses a pragmatic and flexible approach toward applying the
January 1, 2002, grandfathering date. This approach is reasonable because a more rigid or
stricter application of the January 1, 2002, grandfathering date could lead to unfair results if, for
example, an operation happened to have emptied its enclosures on January 1, 2002, or was
half-way through rebuilding or constructing the enclosures on that date or had shut down
temporarily due to a short-term market crisis. Thus, the 2000 to 2004 range was meant to
generate sufficient evidence to apply this pragmatic and flexible approach.

2.4 Notice

Under the Part 2 Matters Regulation of AOPA, the municipality where the CFO is located is an
affected party (see section 5 of the regulation). As such, the NRCB provided notice of the
grandfathering investigation to the County of Newell and invited comments.

| sought neighbours’ perspectives on the factual questions of capacity and type of livestock
being confined and fed on January 1, 2002. | wanted to collect relevant historical information
from those who may have lived in the area around that date. Notice is required in section 11(2)
of AOPA’s Administrative Procedures Regulation. Before determining a deemed approval for an
operation that was in place on January 1, 2002, the NRCB inspector is required to provide
notice to those parties “who would be entitled to notice under section 19(1) of AOPA for a new
CFO with the same capacity.”

In this case, the claimed capacity is 2,500 beef finishers, which puts the distance for affected
persons entitled to notice under section 19(1) of AOPA at 1.5 miles. The distance is set out in
section 5 of the Part 2 Matters Regulation.

On July 19, 2023, notice of the grandfathered (deemed) permit determination request was
published in the Brooks Bulletin newspaper. In the notice, | advised of the claim by Justin
Tateson for a deemed permit for 2,500 beef finishers, and | invited the public to provide written
submissions related to the facilities, capacity, and type of livestock produced by the CFO on
January 1, 2002. | also invited the public to apply for status as directly affected parties. The
deadline for written submissions was 4:30 pm on August 17, 2023.

On July 12, 2023, 21 notification letters were sent to people who (according to the County of
Newell) reside on or own land within a 1.5 mile radius of the operation who might have relevant
information as to the capacity and type of livestock that the CFO produced around January 1,
2002. The notification letters included information similar to that in the newspaper notice.

The NRCB published notice of the grandfathering determination on its public website at
www.nrcb.ca, as well as the grandfathering determination request form submitted by Justin
Tateson.

In response to these invitations, | received five written statements (see part 3.7 below).
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3.0 Evidence

3.1 Information at the NRCB

As part of this investigation, | looked through the NRCB CFO database to find any additional
information relevant to the grandfathering determination.

From my review of the CFO database, | discovered LA11029 which was a Part 1 application
from Harley Tateson which was received by the NRCB on September 8, 2011 (Appendix B). In
this application for a Registration Permit, Harley indicated 360 existing beef feeders and
proposed 139 new beef feeders for a total of 499 beef feeders. The proposed activity listed in
Harley's application was to “Build New CFO plus Catch Basin.” However, the application was for
a CFO on SW-17-15-15-W4 and not at the site on SE-17-15-15-W4. On February 27, 2012,
Harley Tateson sent an email request to withdraw his application on SW-17-15-15-W4 (not the
site). | did not consider LA11029 relevant.

There were no additional records found at the NRCB.

3.2 Information from Justin Tateson

| received a written statement from Justin Tateson dated June 6, 2023, along with the
Grandfathering Request. While not specific as to date, his memories included sorting and
processing cattle late into the night, and cattle liners being loaded. He also recalled some
customers who fed cattle with his dad, Harley. He also recalled going to the auction with his dad
and wrote that the pens always seemed to be full.

| interviewed Justin Tateson on October 25, 2023, in the company of NRCB Inspector Denny
Puszkar. During the interview, Justin Tateson provided the following information about the
Tateson Operation:

1. On January 1, 2002, Justin Tateson was 11 years old.

2. On January 1, 2002, the Tateson Operation was a confined feeding operation and a
cow/calf operation, but the 2 operations were separate with the cow/calf operation
located at the Saukee Spillway (4 miles south of the Tateson Operation) and the
confined feeding operation at the Tateson Operation.

3. During the interview Justin Tateson provided me with pen information for pens T1-T12.

4. The cows always calved on grass and the calves would graze through the grazing
period until they were backgrounded at the Tateson Operation starting in the fall of each
year.

5. Each year, the calves from the cow/calf herd would be brought back to the Tateson
Operation some time in October or November and then fed throughout the winter and
spring.

6. There were always cattle coming into the feedlot at the Tateson Operation to be fed.
The cattle would be finished and sold to one of various packing plants while the
remainder would be sold at auction.

7. The feedlot at the Tateson Operation always had cattle in the pens and the feedlot was
sometimes full of cattle. There were always cattle in the feedlot throughout the year
including the grazing period.

8. Many of the pens were used for yearling cattle weighing approximately 500-900 Ibs. The
cattle would be fed until reaching a market finishing weight.

9. Most of the pens were used for 12 months of the year to feed cattle.

10. The manure had to be scraped and cleaned from most of the pens once a year.
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11. Harley did some custom feeding during the grandfathering period, up to a couple
hundred head of cattle per year, for a few different customers.

12. Currently, the Tateson Operation backgrounds cattle throughout the year including the
summertime. Justin Tateson also custom feeds cattle throughout the year and has
done so since 2017.

Justin Tateson provided numerous documents to support the claimed grandfathered capacity of
2,500 beef finishers. Much of the documentation Justin provided was either irrelevant or fell well
outside of the grandfathering period. Despite this, | was able to use some of the documentation
that Justin provided which included the following records:

Appendix C shows a 2,000 head Livestock Identification Services (LIS) dealer’s license issued
to Harley for the years 1999-2002. The LIS records (Appendix D) indicate there were a total of
866 fat cattle sold from this operation in 2000, 599 fat cattle sold from this operation in 2001,
and 393 fat cattle sold from this operation in 2002. | prepared a PDF summary (Appendix E) of
the LIS records to summarize the information contained therein. The LIS sold cattle are in
addition to any other cattle Harley was confined feeding during the grandfathering period. As
well, the LIS records indicate that many of the LIS cattle were sold and shipped to JBS packing
plant in Brooks which is indicative of “fat cattle,” or finisher cattle. The LIS records also
demonstrate the constant sale of cattle, aimost monthly, throughout the year.

Appendix F shows 2 aerial images of the Tateson Operation dated 1999 from Homestead Aerial
Farm Photos. This document shows the same footprint (12 pens) that existed on January 1,
2002, with what appear to be cattle in many of the pens. All of the pens appear to be heavily
used by showing significant manure coverage and no vegetation. The deciduous trees all have
leaves on them in the photos indicating the photos were taken during the growing season
(summer months).

Appendix G shows an aerial image dated 2000 from the County of Newell. This document
shows the same 12 pens, with significant manure coverage and no vegetation.

Appendix H is a Valtus aerial image dated 1999-2003 retrieved from the Government of Alberta
Geocortex web mapping tool website. Though a bit grainy, this document shows the same 12
pens with significant manure coverage in each pen and no vegetation.

Appendix | is an excerpt of a document of custom silage bills from 2001 and 2002 for services
rendered by Jacobson Stock Farms. The custom silage bills show that Jacobson Stock Farms
custom produced 2,523 tons of barley silage in 2001 and 1,173 tons of silage in 2002 for Harley
Tateson. This corroborates that Harley Tateson was producing silage to feed livestock at the
Tateson Operation.

| also visited the Tateson Operation and surrounding area on several occasions in order to take
photographs of the site and also to confirm that the footprint of the Tateson Operation had not
changed since January 1, 2002. My most recent was on April 18, 2023. Since then, it appears
from Google Earth imagery, that the footprint may have expanded.

All records provided from the Tateson’s, including phone calls, site visits, and email

correspondences, are catalogued in the NRCB file and the relevant records have been
considered for this decision determination.
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3.3 Information from Harley Tateson

In a letter dated June 1, 2023, Harley Tateson wrote that he took over the operation from his
father, Archie, in 1995. They kept the two operations separate, with the cow-calf operation at the
Saukee Spillway, and the confined feeding operation in the home yard at the Tateson Operation.
Around 1998-2004, they purchased feed from neighbours, and Harley grew silage. During 1999-
2002 when Harley had his LIS dealer’s licence, Harley purchased about 700-800 cattle, had 600
of his own calves, as well as 700-800 auction market cattle, and 100 cattle from other owners.
Without specifying dates, the letter also talks about feeding up to 250 cull cows in the summer
months, having cattle in the feedlot throughout the year, and custom feeding for various families.
He wrote that the maximum capacity was 2,500 head of “feeder cattle like backgrounders.”

As part of my investigation, | conducted a personal interview with Harley Tateson. | interviewed
Harley Tateson on October 11, 2023, in the company of NRCB Inspector Denny Puszkar for the
first part of the interview, and with NRCB Manager of Compliance Kevin Seward for the
remainder of the interview. During the interview Harley Tateson provided the following
information about the Tateson Operation:

1. Around 2002, Harley was operating a cow/calf operation and a confined feeding
operation. The confined feeding operation was in the feedlot at the Tateson Operation.

2. The cow/calf operation was located approximately 4 miles south of the Tateson
Operation at a place known locally as the Saukee Spillway.

3. The cow/calf operation and the confined feeding operation were separate operations.

4. Most of the cows calved on grass, and the calves would remain with their mother on
grass until they were brought back to the Tateson Operation to be backgrounded or
taken to finishing weight. Other backgrounded calves would be sold the following spring
after being fed at the Tateson Operation for the fall and winter.

5. The Tateson Operation purchased cattle throughout the year and then backgrounded
them throughout the fall and winter and would sell the majority of the backgrounded
cattle in the spring and early summer.

6. The years 1999-2003 were Harley Tateson’s “glory years” as he acquired his LIS
dealer’s license in 1999 which allowed Harley to buy and sell cattle within a short
timeline. Harley used this flexibility to purchase feeder weight cattle and subsequently
finish the feeder weight cattle in the feedlot at the Tateson Operation.

7. There were always cattle being finished in the feedlot at the Tateson Operation
throughout the year including the grazing period however it was more typical for the
cattle to go to pasture during the summertime.

8. The pens at the Tateson Operation were never used for any one specific purpose.
Harley Tateson had show pens, backgrounding pens and finishing pens but cattle
placement would depend on what was being confined and fed at any given time. Harley
Tateson indicated that he had to be flexible with respect to his management of the
Tateson Operation because they had more cattle than pen space to properly place the
cattle.

9. During the interview Harley Tateson provided me with pen information for pens T1-T13
(see Appendix J for how the pens are labelled).

10. Harley indicated that the majority of the pens were used year around.

11. After 2002, Harley Tateson'’s involvement in the cattle industry ebbed and flowed
because of the impending BSE crisis, drought conditions, and other personal
circumstances which limited Harley’s ability to focus on his cattle operation.

12. Harley Tateson felt that because the footprint of the Tateson Operation is half the
geographic size of his neighbour’'s CFO facility with 5,000 head of beef finishers, the
Tateson Operation should be grandfathered for 2,500 head of beef finishers.
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3.4 Pen information

Regarding the use of the pens at the Tateson Operation (T1-T12 as labelled in Appendix J), |
thought it would be useful to present the evidence from Harley Tateson and Justin Tateson in a
table format in order to more easily compare the information they provided during each of their
respective interviews (for details, see parts 3.2 and 3.3 above, and parts 4.2.a. and b. below).
The table below describes the use of each pen at the Tateson Operation during the
grandfathering period, according to both Harley Tateson and Justin Tateson.

Pen ID# | Justin Tateson’s Evidence Harley Tateson’s Evidence
™ e 200-300 head of beef yearlings e Capacity number unclear, used for
(500-900Ibs) backgrounders, herd replacement, &
Wood plank fencing purebred bull calves
Water bowl — wood feed bunk e Custom fed some cattle (mostly
220 ft cow/calf pairs)
e Manure cleaned out once per Wood plank fencing
year Wood feed bunk
Summertime feeding Manure maybe cleaned out once per
Some vegetation — no grass year otherwise left in place and spread
across pen
e Summertime feeding depended on
silage supply
T2 e 200-300 head of beef yearlings 200-250 backgrounders
(500-900Ibs) Wood plank fencing & steel tension
e Wood plank fencing & steel cable
tension cable Wood feed bunk
e Water bowl — wood feed bunk Manure spread out in pen. Not cleaned
340 ft annually
e Manure cleaned out once per Cattle in pens from August to May.
year Pen was repaired during June & July
Summertime feeding
No vegetation
T3 e 200-300 beef feeder cattle e 200 backgrounders
(900Ibs) e Wood plank fencing — steel tension
 Wood plank fencing - steel cable
tension cable ¢ Wood feed bunk
Wood feed bunk 355 ft e Manure not cleaned out. Stayed in pen
Manure cleaned out once per e Summertime feeding
year e No vegetation
Summertime feeding
¢ No vegetation
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Pen |D#

Justin Tateson’s Evidence

Harley Tateson’s Evidence

T4

e 100-150 beef feeder cattle
(900Ibs)
Wood plank fencing
Wood feed bunk 85 ft

¢ Manure cleaned out once per
year

e Summertime feeding

e 70 Charolais

e Wood plank fencing

e Wood feed bunk

e Manure piled in middle of pen, not
cleaned out annually

¢ Not used continually

T5 e 200-250 beef feeder cattle ¢ 150 head beef cattle — type not
(900Ibs) specified
Wood plank fencing Wire cable and steel posts fencing
Concrete feed bunk 150ft Concrete feed bunks
e Manure cleaned out once per Manure cleaned out couple of times
year per year
e Summertime feeding e Used year around but unclear about
Some vegetation — no grass summertime feeding
T6 e 200-250 beef feeder cattle e 80 to 100 backgrounders
(900Ibs) e T6 used in conjunction with T7, gate
e Harley also feeding cull cows left open between them
Wood plank fencing e Wood plank fencing
Concrete feed bunk 130ft e Concrete feed bunks
Manure cleaned out once per ¢ No manure management
year e Unclear on summertime feeding, but
e Summertime feeding summertime feeding possible
No vegetation e No vegetation
T7 e 150-250 beef feeder cattle e 80 to 100 backgrounders
(900Ibs) e Up to 65 finishers (cull cows)
e Breeding pen for heifers e Used in conjunction with pen T6, gate
e Wood plank fencing left open between T6 & T7
¢ Wood feed bunk 130 ft e Wood plank fencing
e Manure cleaned out once per e Wood Feed bunk
year e No manure management
e Summertime feeding ¢ Occasional summertime feeding
e Limited vegetation
T8 ¢ Holding pen for sorting cattle e 20 bulls max
e Wood plank fencing e Holding pen or sorting pen
e No feed bunk -used a bale e Wood plank fencing
feeder o Steel fencing on feed bunk side
e No manure management e Manure removed with tractor
e Not used during summertime e Not a feed pen
L]

No vegetation
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Pen ID#

Justin Tateson’s Evidence

Harley Tateson’s Evidence

TS

e Holding pen & sorting pen e No capacity number provided
e Wood plank fencing e Holding pen
e No feed bunk — used a bale e Bucket feeding in a trough
feeder e Transfer pen beside the loading chute
e Connected to scale and scale e \Wean calves
house e Receiving pen
No manure management e Not typically fed on this pen
Not used during the summertime
T10 e 50 beef feeder cattle (900Ibs) Hospital pen
e Hospital pen, holding pen for sick Manure not cleaned out
cattle
e Wood plank fencing
e Wood feed bunk
e No vegetation
e Manure cleaned once per year
e Not afeed pen
T11 e 300+ head of feeder cattle e 35 heifers & 1 bull
(900Ibs) e Breeding pen
Wood plank fencing e Wood plank fencing
Wood feed bunk 420 ft e Wood feed bunk
Manure cleaned out once per e No manure management
year e Summertime use was for breeding pen
Summertime feeding (yearlings) | e Grass and vegetation did grow
Some vegetation, no grass
T12 e 300+ head of feeder cattle e 35 heifers & 1 bull
(900Ibs) Before 2002 350 beef cattle pen
e Wood plank fencing e Breeding pen
e Wood feed bunks 305 ft e Wood plank fencing
e Manure removed once peryear | e Wood feed bunk
e Summertime feeding (yearlings) | e No manure management
e No vegetation e Summertime use was for breeding pen
T13 Harley identified this area as a CFO pen.

This area is directly west of the Tateson
Operation on a strip of pastureland that
runs north-south along pens T2-T5. |
explained to Harley this was not a CFO
pen, and based on historical imagery,
never has been.

NRCB Grandfathering Decision Report Tateson Operation January 27, 2025 Page 12 of 75



3.5 Information from municipality

In response to initial questions from Justin Tateson and prior to him submitting the formal
grandfathering request, | contacted the County of Newell on March 23, 2023, to see of they had
additional information that would be helpful to this file. Maria Jackson from the County of Newell
emailed me a county photo (Appendix G) from the year 2000 and also indicated that this
operation was never issued an agricultural development permit from the County of Newell. Ms.
Jackson did not provide any additional information and after a follow-up phone call with her |
learned that the county photo that was previously provided was the extent of the information the
County of Newell had on record.

Under the Part 2 Matters Regulation under AOPA, the municipality where the CFO is located is
an affected party. As such, the County of Newell is an affected party and is also a directly
affected party in this grandfathering determination, as they would be if this were an application
for an approval today.

| received no further written response from the County of Newell.

3.6 Evidence from other agencies

Notification letters were also sent to Alberta Health Services (AHS), Alberta Environment and
Protected Areas (EPA), Alberta Transportation and Economic Corridors (TEC), and the Eastern
Irrigation District (EID), encouraging them to forward any information they may have relevant to
the grandfathering investigation. | received none.

3.7 Evidence from neighbours

Louise Tateson and Harley Tateson own land within 1.5 miles of the Tateson Operation, and
they each (through Justin) submitted a letter in support of the claimed grandfathered capacity.
Harley’s letter is summarized above at part 3.3.

In a letter dated June 1, 2023, Louise Tateson said she came to work at the Tateson Operation
in 1991 and married Harley Tateson. Without specifying dates, Louise Tateson mentioned
names of past customers, that it was not a tiny feedlot and it was fully operational, and that the
“original capacity” of the feedlot was 2,500 head.

As part of the investigation, the NRCB sent out letters on July 12, 2023, to neighbours within a
1.5 mile radius of the operation. These letters requested any information that could be used in

determining the grandfathering status of the Tateson Operation. Witnesses were requested to

submit written information on the facilities that existed on the site on January 1, 2002, and how
these facilities were being used.

Duane Lindsay and Alwin Bouchard provided written submissions and Brian Slenders left a
detailed voice message. All three of these individuals resided in the area of the Tateson
Operation around January 1, 2002. For the purposes of the grandfathering determination, |
contacted Duane Lindsay and Brian Slenders to inquire whether they would be interested in
providing either a written or verbal interview in order to provide further evidence for this
grandfathering investigation. Duane Lindsay and Brian Slenders were agreeable to providing an
interview with Duane Lindsay providing a telephone interview and Brian Slenders providing a
written interview. Regarding Alwin Bouchard who provided a short-written email response, |
decided not to contact him based on the hostile and antagonistic nature of the email submission
he provided.
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It also became clear to me throughout the course of my discussions with both Justin and Harley
that two other neighbours (Don Jacobson and Ward Takeda) in the area should be contacted to
see if they would be amenable to providing evidence to this grandfathering determination. Both
of these individuals reside within the 1.5-mile notification distance and it was also apparent to
me that both of these individuals had resided in the area during the grandfathering period.

As such, | reached out to Don Jacobson and Ward Takeda who resided in the area during the
grandfathering period. | received Don Jacobson'’s written interview response on December 11,
2023. | did not receive any information or response back from Ward Takeda.

All of the written interviews that were provided were composed of an inventory of pre-selected
questions for each of these neighbours to answer. Open-ended interview questions were also
asked so that each person had the opportunity to provide additional information.

3.8 Evidence from former employee at the Tateson Operation

Both before and after Justin submitted the formal grandfathering request, | received
documentation through Justin from a few different individuals who at various times had been
employed at the Tateson Operation. Out of all of the former employees who provided written
evidence for the purpose of this grandfathering determination, | considered information only
from the one former employee of the Tateson Operation (Luke Kropf) whose statement related
to events that transpired during the grandfathering period. The other employees’ evidence did
not relate to 2000-2004.

Luke Kropf provided a written submission dated April 27, 2023. Mr. Kropf indicated that he had
been employed by Harley Tateson from the mid 1990s up to and including 2001 and 2002. Mr.
Kropf indicated that he operated a feed truck to feed calves and sorted cows for market. Mr.
Kropf indicated that he doesn'’t recall the exact number of calves that were at the Tateson
Operation, but he estimated that Harley had between 500 to 1,000 calves that were being fed in
2001 to 2002, and it was not uncommon to see cattle at the Tateson Operation all year around.

4.0 Analysis and findings

41 Affected persons and directly affected parties

Section 11(5) of the Administrative Procedures Regulation under AOPA requires that an
inspector’s decision report on a grandfathering investigation include reasons on whether
affected parties that made a submission are directly affected parties.

Affected persons in this investigation were the applicant (Justin Tateson); the municipality in
which the operation is located (County of Newell); and all the neighbours who own or occupy
land within the 1.5 mile notice radius (see section 5 of the Part 2 Matters Regulation under
AOPA).

“Directly affected parties” are typically a subset of “affected persons.” Under section 19(6) of
AOPA, the applicant for an approval and a municipality that is an “affected person” are
automatically directly affected parties. For others, | found it made sense to adopt the approach
used for determining directly affected party status in NRCB Operational Policy 2016-7:
Approvals (updated November 14, 2023). Under that Policy at part 7.2.1, people who reside on
or own land within the notification distance and who provide timely responses (Duane Lindsay,
Brian Slenders, and Alwin Bouchard) are presumed to be directly affected parties.
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In this case, the presumption is not rebutted. In my view, the neighbours who reside on or own
land within the 1.5 mile radius and who submitted a timely response are directly affected by this
grandfathering determination. | included Don Jacobson as a directly affected party because he
lives in the notification distance, resided in the area during the grandfathering period, and
provided me with a written interview.

| also included Louise Tateson and Harley Tateson as directly affected parties, since they own
land within the notification distance and submitted written letters of support.

Directly affected parties are accordingly:

(a) Justin Tateson
(b) Harley Tateson
(c) County of Newell
(d) Duane Lindsay
(e) Brian Slenders
(f) Don Jacobson
(g) Louise Tateson
(h) Alwin Bouchard

4.2 Credibility and weight of the evidence

This part addresses my findings regarding the witnesses’ credibility and the appropriate weight
to be given to the witnesses’ interview evidence, other documentation provided, and written
responses from directly affected parties. For reasons set out below in 4.2.a. through g., there
were some challenges to the credibility of most witnesses that | interviewed or received written
submissions from. Because January 1, 2002, was so long ago, relevant documentary evidence
is scarce and mostly circumstantial. This grandfathering determination was challenging mainly
due to the distance, in time, between today and the grandfathering date of January 1, 2002. My
task involved sorting through records, as well as listening to individuals in interview settings.
Given much of the documentary evidence provided fell outside of the grandfathering period,
assessing each individual's credibility was crucial.

Credibility is not an exact science and is only in part related to an individual's demeanour. In
assessing credibility, we often look to reliability, honest belief, common sense, inconsistent
statements, and personal motivation.

Credibility also includes knowledge, experience, and objectivity that could be unintentionally
coloured as a result of one’s past experiences and personal upbringing. In other words, my
concern with the credibility of some of the witnesses is not meant to suggest that | have
questioned their personal integrity or their beliefs of what they said to be true.

On some basic factual issues, where the evidence was moderately consistent, it was
unnecessary to consider the source’s credibility and to weigh the evidence with respect to these
uncontested issues.

However, on other issues, particularly those relating to the use of the Tateson Operation to
confine and feed cattle, the management of the Tateson Operation as well as the number of
cattle in the facilities at the Tateson Operation, there was a range of evidence which contained
inconsistencies and to a larger extent lacked clarity which made it difficult to ascertain what was
occurring at the Tateson Operation during the grandfathering period.
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As such, to make findings of fact on these issues on a balance of probabilities, it was necessary
to make judgments on the witnesses’ credibility and to then determine appropriate weight to be
given to the conflicting, unclear, or inconsistent evidence.

For example, Justin Tateson has a personal stake in the outcome of this decision. Justin's
ability to continuously feed cattle today is dependent on the outcome of this decision and
therefore Justin has a financial stake in the outcome of this decision.

For that matter, the same could be said for Duane Lindsay, who also has a personal stake in the
outcome of this decision in that he doesn’t want a 2,500 head cattle operation 200 m from his
residence.

| also recognized that the grandfathering period (2000 — 2004) was over 20 years ago so it
would be unreasonable to expect any of the witnesses to have a perfect recollection of key
facts, specifically on how each of the facilities in question were used precisely or the exact
number of cattle at the Tateson Operation during the grandfathering period.

Where there was a discrepancy between a documentary record and a witness statement (or
interview response), | preferred the documentary record.

4.2(a) Credibility and weight of Justin Tateson’s evidence

Justin is the current owner and operator of the Tateson Operation located at SE 17-15-
15-W4 near Scandia, Alberta. Justin grew up at the Tateson Operation and indicated that
he was homeschooled there for his early formative years of education. During the
grandfathering period, Justin was approximately 10-12 years of age and indicated that he
helped his father Harley Tateson with small jobs during the grandfathering period.

Justin participated in a recorded interview on October 25, 2023, which lasted
approximately 3.5 hours. During the interview, Justin appeared to be answering the
questions honestly and according to the best of his recollection. However, based on
Justin’s interview evidence, it was difficult for me to conclude what was occurring at the
Tateson Operation during the grandfathering period.

This is because Justin's answers were unclear, and based on his answers, it was evident
that some of Justin’s answers were founded on his speculation of what the Tateson
Operation “would have been” during the grandfathering period. It was evident that Justin’s
answers to the questions were predicated on what his father, Harley Tateson, had told
Justin about what the Tateson Operation was like when Justin was a kid, and that Justin
grew to form the belief that the Tateson Operation was a 2,500 head beef finisher CFO.
To be clear, | do not believe that Justin was being dishonest or misleading.

As a result of these indicators, | put less weight on some of the information that Justin
disclosed to me during the interview. Some of his statements about pen uses are
reflected in the table at part 3.4, above.

Justin’s ability to provide confirmatory information was impacted by his age during the
grandfathering period, the limited nature of his involvement in the operation during the
grandfathering period, and the passage of time since January 1, 2002.
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Justin submitted an abundance of documentation before officially filing his grandfathering
request with the NRCB. Much of the information that Justin provided fell outside of the
grandfathering period. To assist him, | indicated to Justin that the onus is on the operator
to prove a CFO existed, and to achieve that onus, relevant documentation must be
provided from the grandfathering period. As | continued to receive and review further
evidence, | concluded Justin did provide relevant documentation which | relied on in my
decision-making process regarding this grandfathering investigation. That documentation
has been highlighted above (see part 3.2).

4.2(b) Credibility and weight of Harley Tateson’s evidence

Much of the evidence Harley provided during his interview lacked clarity and relevance.
Harley was continually reminded to discuss the evidence that he wanted to provide with
respect to the Tateson Operation during the grandfathering period. Harley frequently went
off topic, discussing how his brother and father ran the Tateson Operation before the
grandfathering period, and when | asked Harley direct questions, Harley provided lengthy
answers that had little relevance to this grandfathering investigation. The duration of the
interview (7.5 hours) with Harley, speaks to the difficulty of extracting relevant evidence
from him.

As well, it was evident that in Harley’s view the Tateson Operation should be
grandfathered as a 2,500 beef finisher CFO because the footprint of the Tateson
Operation is half the geographic size of other feedlots in the area with a capacity of 5,000
head of beef finishers.

As aresult, | put less weight on some information provided by Harley that wasn't relevant
to the grandfathering period.

However, Harley indicated that he was active with his LIS dealer’s license which gave him
the ability to purchase and sell cattle quickly in order to match favourable market
conditions at the time. This interview evidence provided by Harley, coupled with the LIS
records, substantiates Harley’s claim that he was feeding above threshold levels in terms
of the number of cattle according to Schedule 2 of the Part 2 Matters Regulation under
AOPA. In essence, anyone can purchase feeder cattle and finish them regardless of an
LIS dealer’s license. The reason to acquire and utilize a LIS dealer’s license is to
purchase livestock and then sell that same livestock in less then 30 days.

In my view, this is an important distinction between a CFO operator and a cow/calf
operator as a cow/calf operator would not apply for or require an LIS dealer’s license.
Harley acquired his LIS dealer’s license in order to have the flexibility to purchase and
then sell cattle in less than 30 days.

As a result, | give considerable weight to Harley’s interview evidence with respect to the
facilities in question at the Tateson Operation and the cow/calf operation at the Saukee
Spillway being two separate operations and that Harley was consistently feeding cattle at
the Tateson Operation. Much of Harley's information about how pens were used appears
in the table at part 3.4, above.
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4.2(c) Credibility and weight of Duane Lindsay’s evidence

| interviewed Mr. Lindsay on December 6, 2023. Mr. Lindsay indicated he has resided in a
house located roughly 200 metres southeast of the Tateson Operation since 1986. Mr.
Lindsay stated that he can see part of the facilities in question at the site from his yard but
is not able to clearly see most of the pens given that Mr. Lindsay’s yard is well treed.

Mr. Lindsay said Harley kept most of his cows down at the river fields and would only
bring them up once in awhile to “muck around” for a few days. Mr. Lindsay acknowledged
that Harley would sometimes bring up a couple hundred cattle from the river corrals to the
Tateson Operation and further acknowledged that Harley had a good size cow herd.

When | asked Mr. Lindsay if there were ever cattle at the facilities in question during the
summer months, Mr. Lindsay replied “no, | don’t recall any cows in there at all during the
summer.” However, when | asked Mr. Lindsay to review the Homestead Photography
photos Mr. Lindsay said he thought there were approximately 75 cattle in the 1999 photo
and also said that would have been during the summer months.

| believe that inconsistency suggests Mr. Lindsay had some tendency to exaggerate his
viewpoint because of his objection to the Tateson Operation being deemed a 2,500 head
CFO. This was also evidenced in Mr. Lindsay’s notification response letter dated August
10, 2023, where Mr. Lindsay indicated that he is opposed to the Tateson Operation being
grandfathered as a CFO.

Despite this, | felt like Mr. Lindsay was answering questions to the best of his recollection
given the length of time from the grandfathering period. However, | put less weight on Mr.
Lindsay’'s submissions given his opposition to a CFO being near his personal residence.

4.2(d) Credibility and weight of Brian Slenders’ evidence

Mr. Slenders was one of the individuals that | decided to provide with a written interview
package. | received Mr. Slenders’ interview responses on November 30, 2023. Mr.
Slenders owns land directly south of the Tateson Operation, on NE-8-15-15-W4. Mr.
Slenders has been involved in the cattle business for many years including before the
grandfathering period and he and his family have been in the area since 1967.

Mr. Slenders indicated that the Tateson Operation was a cow/calf operation and a
backgrounder operation during the grandfathering period. During the grandfathering
period, Mr. Slenders indicated the greatest number of cattle he recollects at the Tateson
Operation was between 300 to 500 cows and calves.

Mr. Slenders indicated there was never any summertime feeding at the Tateson
Operation and that all of the feeding took place in the fall, winter and spring seasons
during the grandfathering period. According to Mr. Slenders, only cows, calves,
backgrounders, and some bulls were fed at the Tateson Operation and there were never
any finishing cattle fed there. However, based on my analysis of records provided by the
Tateson’s, which Mr. Slenders would not have had access to, | am able to conclude that
summertime feeding did occur during the grandfathering period and there were finisher
cattle present at the Tateson Operation during the grandfathering period.
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| found that Mr. Slenders was being forthright with the information that he did provide.
However, Mr. Slenders neglected to answer many of the questions, and otherwise didn't
elaborate with some of the other answers that he provided to open-ended questions
asked.

As such, while | took Mr. Slenders evidence into account, | am cautious about the
evidence Mr. Slenders provided given the incomplete information he provided in his
written interview responses.

4.2(e) Credibility and weight of Don Jacobson’s evidence

Mr. Jacobson was another individual that | decided to provide with a written interview
package. | received Mr. Jacobson'’s interview responses on December 11, 2023. Mr.
Jacobson owns and operates a beef feedlot approximately 1.3 kilometres directly east of
the Tateson Operation. Mr. Jacobson is very knowledgeable about the cattle industry as
he has operated his own beef feedlot since 1974.

Mr. Jacobson provided a brief historical overview of the Tateson Operation regarding
when it was purchased by the Tateson family and how Harley Tateson inherited the
Tateson Operation. Mr. Jacobson called the Tateson Operation a feedlot however he
stated that prior to Justin’s ownership, “I don't think the Tateson Operation had 2,500
head of beef finishers.” Mr. Jacobson further indicated that at one point in time, the
Tateson Operation may have had some finishing cattle at the facilities in question.

Mr. Jacobson also indicated that he does not have any further information or photographs
regarding the Tateson Operation during the grandfathering period.

The information provided by Mr. Jacobson was scant in terms of how the Tateson
Operation was being managed during the grandfathering period.

Despite this, | have no reason to diminish Mr. Jacobson’s credibility with respect to the
evidence that he did provide.

4.2(f) Credibility and weight of Louise Tateson’s evidence

| received a letter from Louise Tateson dated June 1, 2023. Louise Tateson was married
to Harley Tateson during the grandfathering period and is Justin Tateson’'s mother.

Louise Tateson described the Tateson Operation while Justin Tateson’s grandfather
(Archie Tateson) was still alive, starting in 1991, and provided further information on some
of her duties throughout the years such as bookkeeping, operating equipment, bedding
cattle, and treating sick animals but it appears that her level of involvement diminished as
the grandfathering period approached.

| did not contact Louise Tateson for a personal interview for this grandfathering
determination because | felt like she would not have the ability to provide me with
information to which | wasn'’t already aware. As well, it was difficult for me to determine
based on all of the evidence provided if Louise Tateson was even at the Tateson
Operation for any substantial amount of time during the grandfathering period. This is
because around the grandfathering period, Harley Tateson (in his interview) indicated that
Louise Tateson had moved to the Calgary area with Justin and his brother and may have
only briefly moved back to the Tateson Operation when Harley was absent for a period of
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time during the grandfathering period. Louise Tateson is adamant the Tateson Operation
is a 2,500 head cattle feedlot and the Tateson Operation should be grandfathered to
Justin Tateson as a 2,500 head CFO.

In any event, despite Louise Tateson’s description of her many duties at the Tateson
Operation, | find that most of her involvement was before the grandfathering period and
as such | put less weight on her written submission. However, | do accept her written
submission that the Tateson Operation was a flourishing cattle operation during Archie’s
time at the Tateson Operation.

4.2(g) Credibility and weight of Alwin Bouchard’s evidence

Alwin Bouchard provided a short email submission to me on July 21, 2023. Mr. Bouchard
indicated that he has lived in Scandia since 1988 and the Tateson Operation has always
had cattle present there.

| did not attempt to contact Mr. Bouchard for further information because the email
submission that he provided to me was hostile in nature and as a result | felt that Mr.
Bouchard would not have the ability to provide helpful information about the Tateson
Operation during the grandfathering period.

5.0 Analysis and findings related to the Tateson Operation
5.1 Was there a CFO on site on January 1, 20027

Under AOPA, a seasonal feeding and bedding site (SFBS) is not a “confined feeding operation.”

“confined feeding operation” means fenced or enclosed land or buildings where
livestock are confined for the purpose of growing, sustaining, finishing or
breeding by means other than grazing and any other building or structure directly
related to that purpose but does not include ... livestock seasonal feeding and
bedding sites....

where

1(i) “seasonal feeding and bedding site” means an over-wintering site where
livestock are fed and sheltered;

After considering the totality of all the evidence, | concluded that 9 pens (T1-T7, T-11 and T12;
see Appendix J) were part of a CFO on January 1, 2002. NRCB Operational Policy 2015-2:
Distinguishing Between Confined Feeding Operations and Seasonal Feeding and Bedding
Sites, provides guidance on how to make this distinction for cattle operations. This policy
provides a decision tree and a factor table to distinguish between a confined feeding operation
and a seasonal feeding & bedding site. The first level in the decision tree asks, “Does feeding
occur in the facility anytime between July 1 and September 157"

From the historical records that | reviewed, | concluded that this operation did feed cattle
between July 1 and September 15 during the grandfathering period. This may not have been a
typical practice at the Tateson Operation however based on the LIS records (Appendix D & E),
and the historical photographs, | conclude that feeding did occur during the July 1 to September
15 window. Relevant to this assessment was information provided by Justin and Harley Tateson,
as well as the written submission of Luke Kropf, which suggested summertime feeding in some
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pens. Under the flowchart in Operational Policy 2015-2, this automatically makes the operation
a CFO.

Given this, and according to Operational Policy 2015-2, if a facility is used as a CFO for part of
the year, it is considered to be a CFO. It requires an AOPA permit if the number of livestock
confined in the overall CFO (that the facility is a part of) exceed the thresholds set out in the
Part 2 Matters Regulation. This outcome holds true even if the facility is used as an SFBS for
the remainder of the year.

As such, in order to confirm my initial assessment, | assessed the Tateson Operation as of
January 1, 2002, based on the 9 factors listed in Table 2 of Operational Policy 2015-2. |
considered the combination of factors in this table, as no factor can single handedly determine
whether the facility was a CFO or an SFBS. Evidence from the LIS records, historical imagery,
and interviews with Justin and Harley Tateson (See table with pen information summary at part
3.4 above) was helpful. Because the footprint of this facility had not changed between 2002 and
April 2023, with the exception of a catch basin that was constructed in 2022, | also used aerial
imagery from 1999 Homestead Photography Photos (Appendix F), 2000 County of Newell
Photo (Appendix G), and the 1999 to 2003 Valtus Aerial Imagery photo (Appendix H) to assess
the following 9 factors:

Generic factors Assessment as of January | CFO or SFBS

1, 2002 characteristic

1 Time of feeding in the facility | Animals were fed in the facility CFO
when grazing was available

2 Livestock type Beef feeders, some finishers CFO

3 Bedding Site Permanent, no evidence CFO
bedding site was moved

4 Feeding Area Fence line feeding using CFO
permanent bunks

5 Manure management Concentrated in the facility CFO

6 Density of confinement Unknown SFBS

7 Infrastructure Significant permanent CFO
infrastructure

8 Vegetation Minimal vegetation, pens are not CFO
used as pasture or annually
cropped

9 Max # of animals being < 1,000 SFBS

confined at any one time

Based on summertime feeding, and my evaluation of the combination of factors from Table 2, |
conclude that as of January 1, 2002, this operation was more likely a CFO than an SFBS. The
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detailed map (Appendix J) of the facilities in question identifies the enclosures T1-T7, T-11 and
T12 at the Tateson Operation that were used for confined feeding on January 1, 2002.

5.2 Was the CFO above AOPA threshold on January 1, 20027

The AOPA threshold number for beef cows\finishers is > 149 animals for a registration-sized
operation and >349 for an approval-sized operation. Based on the evidence provided by
Livestock Identification Services Ltd. regarding Harley Tateson’s LIS records (Appendix D & E)
from 2000 to 2002, | find that the CFO's feeding livestock was above threshold on January 1,
2002, and therefore the Tateson Operation has a deemed approval permit.

5.3 CFO footprint and structures

Based on NRCB Grandfathering Policy 2023-1, if there is no MD permit, then field services staff
determine the capacity of the enclosures to confine livestock (“physical capacity”) under section
18.1(2)(a) of AOPA as they existed on January 1, 2002. Given the evidence above and based
on aerial imagery from 2000 to 2023 it appears that the footprint of the feedlot had not changed
(with the exception of the catch basin) between January 1, 2002, and my site inspection on April
18, 2023.

As such, | have determined that on January 1, 2002, this CFO consisted of the manure
collection areas (MCAs) below. Although great effort was made to provide accuracy with respect
to MCA measurements, exact measurements are essentially impossible to provide given that
these measurements were completed using Google Earth Imagery from August of 2019. See
Appendix J for a detailed observation of measured MCAs.

Pen T1 - 39,622 square feet
Pen T2 — 57,088 square feet
Pen T3 — 39,183 square feet
Pen T4 — 11,324 square feet
Pen T5 — 13,897 square feet
Pen T6 — 13,062 square feet
Pen T7 - 18,550 square feet
Pen T11 — 31,543 square feet
Pen T12 - 35,083 square feet

Pens T8, T9, and T10 are not included as part of the calculation of the enclosures used to
confine livestock as | have determined that these areas were used for short-term handling pens
and sick pens.

Pen T8 — short-term handling pen
Pen T9 — short-term handiing pen
Pen T10 - sick pen

5.4 Livestock type

Regarding livestock type, based on the verbal submissions provided to me and other supporting
documentation, | am of the view that this CFO was confining beef feeder cattle and beef
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finishers (450 Ibs to 900 Ibs and 900+ Ibs respectively) categories of the Part 2 Matters
Regulation under AOPA. Based on Justin Tateson’s grandfathering request for beef finisher
cattle and for simplicity, the deemed permit in this case was assessed based on finishers alone.

5.5 CFO livestock capacity
The NRCB Grandfathering (Deemed Permit) policy at 6.3.3 provides:

If there is no MD permit, then field services staff determine the capacity of the
enclosures to confine livestock (“physical capacity”) under section 18.1(2)(a) of AOPA.

Notably, it is the capacity to confine feed in the enclosures, rather than the actual number of
confined livestock that determines capacity for this type of deemed approval. This is important
because Mr. Tateson claims that the facilities in question had the capacity to confine 2,500 head
of beef finishers on January 1, 2002. This claim was partially supported by an agent’'s
calculation, however, the calculation was based on a different square footage of pen capacity
and different feed bunk lengths.

To put it simply, | was not in agreement with Justin Tateson’s claimed capacity that the
enclosures at the Tateson Operation had the capacity to confine feed 2,500 head of beef
finishers. This is because of the uncertainty on livestock density (photos, Harley’s and Justin's
interviews), the evidence of some neighbours (e.g. Don Jacobson), and guidance from Agdex
096-81 explained below.

As such, | took great care in assessing whether the claimed capacity of the feedlot (2,500 beef
finishers) would have fit into the pens that were being used as a CFO feedlot in 2002. Given
that the footprint of the feedlot pen area had not changed between January 1, 2002 and April
2023, | commenced this assessment by using Google Earth Pro imagery to measure the pens
(see part 5.3 above).

In addition, | also employed Technical Guideline Agdex 096-81 Calculator for Determining
Livestock Capacity of Operations as They Existed on January 1, 2002 (see NRCB
Operational Policy 2023-1: Grandfathering (Deemed Permit) at 6.3.2).

The guideline (Appendix K) says:

Space allocations for beef cattle are based on pen size, bunk length for full feed, and
bunk length for limited feed. All three factors should be considered. The bunk length is
often the deciding factor for large pen spaces.

The guideline distinguishes calculations between northern and southern Alberta. In this case,
the CFO is in southern Alberta. Therefore, according to this guideline, pen space is 200 square
feet per animal, full feed bunk space is 1 linear foot per animal and limited feed bunk space is
2.5 linear feet per animal.

As mentioned in part 5.3 above, | used Google Earth aerial imagery from 2019 to determine the
approximate area of the 9 CFO pens at this site. The total calculated pen area was 259,352
square feet. | also verified bunk lengths in the same manner and determined the total bunk
length was 1,742 liner feet (Appendix J & K). Harley and Justin both indicated there were feed
bunks on the east side of T11 and T12 however | did not see any evidence of feed bunks from
the aerial imagery | had access to. The historical imagery also shows a row of large trees
running north-south along the east side of pens T11 and T12 which would make the exterior
area of these pens inaccessible for a feed truck. As well, the historical aerial imagery shows
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roadways along the feed bunks which were used which make it obvious where feed trucks
travelled to feed cattle at the Tateson Operation during the grandfathering period. There are no
obvious roadways in the historical aerial imagery that would suggest feed trucks travelled on the
east side of T11 and T12. Lastly, during my site inspections, | did not observe any feed bunks on
the east side of T11 and T12, and as a result did not include the east side of T11 and T12 in my
feed bunk space calculation.

Therefore, by using the calculated pen areas and bunk lengths for this site, Agdex 096-81
suggests the pen footprint size would allow a total capacity of 1,296 beef finishers. The full feed
bunk space would allow a total animal number of 1,742 beef finishers and limited feed bunk
space would allow a total animal number of 696 beef finishers.

Based on this analysis, the claimed capacity of the feedlot (2,500 beef finishers) does not fit
within Agdex 096-81 calculated capacity range of 696 to 1,742 beef finishers (Appendix K).

5.6 Reasonable range of physical capacity
Would the claimed capacity of 2,500 beef finishers have fit into these pens in 2002?

Based on my assessment above, the claimed capacity of 2,500 beef finishers is not within a
reasonable range of physical capacity on January 1, 2002.

Since the claimed capacity is not within a reasonable range on January 1, 2002, | relied on the
total square feet of pen space and used a middle ground approach with respect to feed bunk
lengths (full feed and limited feed) to determine a reasonable range of physical capacity and
determined the reasonable range of capacity to be 1,300 beef finishers.

6.0 Status of deemed permit today

6.1 Abandonment

In a 2020 decision concerning a grandfathered (deemed) permit determination (RFR 2020-04
Stant Enterprises Ltd. at pg. 4), the NRCB Board implied that where 18+ years have passed
since the time window used in a grandfathering, it may be appropriate to evaluate a question of
abandonment. If a facility were abandoned, that might invalidate its deemed permit today.

The NRCB's Operational Policy, 2016-3 Permit Cancellations under AOPA section 29 (updated
April 23, 2018) guides how to assess whether an operation or facility is abandoned. The policy
also directs the approval officer (or inspector) to consider:
the CFO's current use, if any
the CFQO's current condition
what, if any, steps are being taken to keep the CFO'’s facilities in condition such that they
could resume being used for livestock management without major upgrades or
renovations
e when the CFO stopped being used, and the owner’s reason for stoppage
whether the operation changed ownership during the period of disuse
the owner’s reason for ceasing or postponing use and owner’s intent with respect to
future use of the CFO
o the value of CFO facilities, independent of their permitted status, and the cost of
reconstructing them if reconstruction is needed.

In determining whether the Tateson Operation was abandoned | used the above mentioned
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factors that are described in further detail in Operational Policy 2016-3, section 2.1 “Deciding
whether a CFO has been abandoned.”

From my observations and information obtained during my site inspections, aerial imagery,
written evidence, and interview evidence provided by Harley Tateson and Justin Tateson, | was
able to assess the status of the site and determine that it has not been abandoned.

The structures at the Tateson Operation have been well maintained and the cattle operation has
continued to be operational. Little to no restructuring would be required to populate the CFO
with 1,300 beef finishers. | have seen no evidence of any substantial stoppage in operation
between 2002 and today. The owner’s intent both during the grandfathering period (Harley
Tateson) and currently (Justin Tateson) has always been to keep the cattle CFO in operation,
and therefore the CFO is not considered abandoned.

6.2 Disturbed liner

The Grandfathering (Deemed Permit) Policy states that facilities that are deemed to have an
AOPA permit retain that deemed status only as long as the essential conditions of those
facilities remain as they were on January 1, 2002.

The policy objective behind grandfathering is to protect legitimate expectations and reduce
unfairness to operators who did not receive adequate notice of AOPA Part 2 taking effect from
being expected to conform to the “new” standards. When AOPA was being developed, the
expectation was that, over time, older facilities would adhere to AOPA’s requirements as they
were upgraded or replaced. The idea is that, prior to AOPA, operators made their investment
decisions on the basis of the rules as they stood at the time, and that it would be unfair to
subject those operators to the new rules.

If an operator substantially changes the liner of a grandfathered manure storage facility or
manure collection area, then the policy objective behind grandfathering that liner is erased. In
addition, as a general rule, if a deemed facility is changed in a way that constitutes
“construction” under the NRCB's interpretation of AOPA, then that facility will lose its deemed
status. This rule applies even where the “construction” does not alter the existing liner (e.g. but
where capacity of manure storage or collection increases). Further explanation of what
constitutes “construction” is provided in NRCB Operational Policy 2012-1: Unauthorized
Construction, and Livestock Pen Floor Repair and Maintenance Fact Sheet.

Although Mr. Tateson constructed a catch basin in the fall of 2022, | have determined the catch
basin does not form part of the deemed facilities in question at the Tateson Operation.
Otherwise, | have no information to suggest that any of the liners or protective layers of the
“CFO Facilities” considered for this grandfathering determination were disturbed in a way that
would constitute construction.
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7.0 Conclusion

Having reviewed all of the evidence listed above, | have determined that the CFO located at
SE-17-15-15-W4, currently owned and operated by Justin Tateson:

existed on January 1, 2002

was above AOPA permitting thresholds for beef finishers on January 1, 2002

had the same footprint for confining cattle in April 2023 as it did on January 1, 2002
had the same structures for confining cattle in April 2023 as it did on January 1, 2002
was feeding beef finisher animals on January 1, 2002

had enclosures with the physical capacity to confine 1,300 beef finisher animals on
January 1, 2002

Therefore, under section 18.1 of AOPA, the owner operator of the CFO has a deemed approval
with the capacity for 1,300 beef finishers. Pens T1-T7, T11, and T12 as shown in Appendix J
are part of the deemed approval.

| have determined that the CFO has not been abandoned, has not had any of its liners
disturbed, and the deemed NRCB permit under AOPA is still valid today.

The catch basin that was constructed in the fall of 2022 without a permit (and any other
unauthorized expansion), not relevant to this grandfathering determination, will be tracked either
through the NRCB Compliance and Enforcement Policy or through the permitting process.

Furthermore, | conclude that the only directed affected parties of this decision are Justin

Tateson, County of Newell, Harley Tateson, Louise Tateson, Duane Lindsay, Don Jacobson,
Brian Slenders, and Alwin Bouchard.

Date: January 27, 2025

Morgan Schindel
Inspector — Natural Resources Conservation Board
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8.0 Appendices

XC—IE@MMOUOW>

Justin Tateson Grandfathering Request 07 June 2023

Tateson Part 1 Application LA11029 (for SW 17-15-15 W4) 08 Sept 2011
Record of LIS Dealer’s License 1999-2002

LIS Records 2000-2002

PDF LIS Records 2000-2002 (generated by M. Schindel, Inspector)
Homestead farm photos 1999

County of Newell photo 2000

Geocortex Valtus Image 1999-2003

Custom silage bills 2001 & 2002 (excerpted)

Tateson Operation detailed map 2019 (annotated by M. Schindel, Inspector)
Technical Guideline Agdex: 096-81 capacity calculation on January 1, 2002
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